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FOR THE NINTH CIRCUIT

Horace Dobbins,

Appellant,

vs.

Florence Lowe Barnes,

Appellee.

OPENING BRIEF FOR APPELLANT.

This appeal is from a final judgment of the United
States District Court for the Southern District of Cali-

fornia, Northern Division, Honorable Harry C. West-
over, Presiding, which adjudged that a testamentary trust,

of which the Appellant, Defendant below, was trustee,

received certain specific income during the year 1940, and
that the Appellee, Plaintiff below, one of the beneficiaries

of said testamentary trust, did not receive her share of
said specific income during the year 1940, or thereafter;

said judgment further adjudged that the Appellant pay to

the Appellee, the sum of Fifteen Thousand One Hundred
Fifty-two and 15/100 Dollars ($15,150.15), with interest

thereon at six per cent (6%) per annum from December
31, 1940, until paid, said amount being adjudged by the

District Court to be her distributive share of the men-
tioned trust income for 1940. This appeal followed.



Statement as to Jurisdiction.

This action was originally commenced in the Superior

Court of the State of CaHfornia, in and for the County

of Kern, by the Appellee, a citizen of California, against

the Appellant, a citizen of South Carolina; the Appellant

filed his Petition for Removal of the action from the

State Court to the District Court of the United States,

in and for the Southern District of California, Northern

Division, alleging that he was a citizen of South Caro-

lina, and that the said controversy was entirely between

citizens of different states, and in excess of Three Thou-

sand and No/100 Dollars ($3,000.00), exclusive of in-

terest and costs. Said petition was timely filed and bond

posted, and the cause was duly removed to the District

Court of the United States for the Southern District of

CaHfornia, Norhern Division. The District Court, after

trial, found, in its Findings of Fact, that the Plaintiff

below, Florence Lowe Barnes, was a resident of the State

of California, and that the Defendant below, Horace

Dobbins, was, at the time of the commencement of said

action, and still is, a citizen of the State of South Caro-

lina [Finding of Fact I, T. R. p. 18], and that the matter

and amount in dispute in said action, exclusive of in-

terest and costs, exceeded the sum of Three Thousand

and No/100 Dollars ($3,000.00) [Finding of Fact II.

T. R. p. 19], all of which placed the action within the juris-

diction of the District Court of the United States (62

Stats. 930; Tit. 28, Sec. 1332(a)(1), U. S. C. A.).

The jurisdiction of this Court to review the said judg-

ment, rests upon Section 1291, Title 28, U. S. C. A., Mo-

tion to Alter or Amend Judgment [T. R. p. 28], Ruling

upon Motion to Alter or Amend Judgment [T. R. p. 29],
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Notice of Appeal [T. R. p. 29], Order Extending Time to
File Apostles on Appeal [T. R. p. 32], and Statement of
Points [T. R. p. 153], all duly served and filed within the
statutory period.

Statement of the Pleadings.

This action was commenced by the Appellee, Florence
Lowe Barnes, as Plaintiff, against Appellant, Horace
Dobbins, as Defendant, in the Superior Court of the
State of California, in and for the County of Kern, for
an accounting and damages [see Complaint, T. R. p. 8].
The Appellant, Horace Dobbins, was served with process,
Summons and Complaint, on the 2nd day of December!
1950; Horace Dobbins, was, at the time of service of
said Summons and Complaint, and still is, a citizen of
the State of South Carolina, and Appellee, the Plaintiff

below, was, at the time of filing said action and still is,

a citizen of the State of California [see Petition for Re-
moval, T. R. p. 5, Par. V] ; the cause of action stated in

the Complaint was for an amount in excess of Three
Thousand and No/100 Dollars ($3,000.00), to wit. Fifty-

two Thousand One Hundred Fifty and No/100 Dollars

($52,150.00), plus [see Complaint, T. R. p. 8]; that the

action being entirely between citizens of different states,

and the amount involved exceeding the sum of Three
Thousand and No/100 Dollars ($3,000.00), exclusive

of interests and costs, the said action was, on the peti-

tion of the Appellant, Defendant below, removed from
the Superior Court of the State of California to the

District Court of the United States by authority of the

appropriae statute (62 Stats. 937; Tit. 28, U. S. C. A.,

Sec. 1441(b)).
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Plaintiff's Complaint [T. R. p. 8] alleged that the De-

fendant was the trustee of a trust created in the Last

Will and Testament of Richard J. Dobbins, and alleges

that the Plaintiff was, and is a beneficiary of said trust,

and entitled to twenty-five per cent (25%) of the corpus

and income of said trust. The Complaint further alleges

that the value of the property in the trust was, and now

is, in excess of Five Hundred Thousand and No/100

Dollars ($500,000.00).

The Complaint alleges that Plaintiff has recently dis-

covered that her share of the income of the mentioned

trust in the year 1940 was approximately Eighteen Thou-

sand Seven Hundred Fifty and No/100 Dollars ($18,-

750.00), and that she received Three Thousand Six Hun-

dred and No/100 Dollars ($3,600.00) only, for said

year. The Complaint further alleges that the United

States Government, through the Collector of Internal

Revenue, has assessed against the Plaintiff, an additional

tax of Two Thousand One Hundred Twenty-four and

No/100 Dollars ($2,124.00) based on the mentioned ad-

ditional income, together with penalties and interest in

the sum of Two Thousand and No/100 Dollars ($2,-

000.00), and that the Office of the Collector of Internal

Revenue has harrassed the Plaintiff for the payment of

the additional tax and penalties and caused Plaintiff great

mental anguish, to her damage in the amount of Five

Thousand and No/100 Dollars ($5,000.00).

The Complaint further alleges that the Plaintiff sold

to the Defendant, her interest in certain real property,

consisting of a hotel and the land on which it was located,

said hotel being known as the Broadwood Hotel, Phila-

delphia, Pennsylvania, and at the time of the said sale.
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the Defendant fraudulently concealed from the Plaintiff,

the fact that there was the sum of One Hundred Twenty
Thousand and No/100 Dollars ($120,000.00) cash in said
hotel; that one-fourth (M) of it belonged to the Plain-
tiff, and she was therefore damaged in the sum of Thirty
Thousand and No/100 Dollars ($30,000.00).

The Complaint further states that Defendant has failed
and refused to make a final accounting and close the afore-
mentioned trust.

The Complaint further alleges that Defendant has
wrongfully paid to himself exorbitant sums for manag-
ing the trust, and has failed to account for said sums.

The Complaint prays judgment for Fifteen Thousand
One Hundred Fifty and No/100 Dollars ($15,150.00),
being the difference between Eighteen Thousand Seven
Hundred Fifty and No/100 Dollars ($18,750.00) and
Three Thousand Six Hundred and No/100 Dollars ($3,-

600.00)
;
Two Thousand and No/100 Dollars ($2,000.00),

representing penalties on the assessed tax; Thirty Thou-
sand and No/100 Dollars ($30,000.00), representing

Plaintiff's share of cash which she alleged she was de-

frauded of in the sale of the land and buildings known
as the Broadwood Hotel; and Five Thousand and No/100
Dollars ($5,000.00) general damages for mental anguish
and suffering.

The Defendant filed answer [Tr. p. 13] generally deny-

ing all of the allegations in the Plaintiff's Complaint, save

and except that the Defendant admitted:

1. That he acted as trustee of the trust estate of

Richard J. Dobbins, and that the Plaintiff was a

beneficiary thereof to the extent of twenty-five per

cent (25%);
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2. That for the year 1940, the Plamtiff was paid

in cash, only the sum of Three Thousand Six Hun-

dred and No/100 Dollars ($3,600.00).

Defendant, in his answer, further alleges that some three

(3) years subsequent to the year 1940, the Treasury

Department of the United States made a tax assessment

against the beneficiaries of the former trust estate of

Richard J. Dobbins, on the basis of income in excess of

that reported, but further alleges that said alleged income

was not received in the year 1940, but alleges that said

income was a paper credit charged to the trust estate, and

no additional money was received in 1940, and that Plain-

tiff is entitled to nothing further for the year 1940, or at

all.

The District Court, after the introduction of evidence,

both oral and documentary, by both parties to the action,

made its Findings of Fact and Conclusions of Law [T. R.

p. 18], wherein the Court found for the Defendant and

against the Plaintiff with respect to all matters, save

and except the allegations by the Plaintiff as to income

she should have received in the year 1940, and in that

respect found [Finding XII, T. R. p. 23] that the Plaintiff

was entitled to receive, for the year 1940, the sum of

Eighteen Thousand Seven Hundred Fifty-two and 15/100

Dollars ($18,752.15); that she had received the sum of

Three Thousand Six Hundred and No/100 Dollars ($3,-

600.00) only, leaving a balance of Fifteen Thousand One

Hundred Fifty-two and 15/100 Dollars ($15,152.15) due

her for the year 1940, and that she has never received

said sum, or its equivalent [Finding XIII, T. R. p. 23].

Appellant has appealed because said judgment is er-

roneous with respect to the finding and judgment as to
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the income for the year 1940, and the finding that the
Plaintiff has the right to receive anything further there-
for.

Statement of Facts.

Richard J. Dobbins, Grandfather of the Appellee
(Plaintiff below), Florence Lowe Barnes, died testate,
in the year 1893, in the State of Pennsylvania. His will

was admitted to probate in 1893 in Norristown, Pennsyl-
vania. Probate was completed by the Orphans' Court of
Montgomery County, Pennsylvania, and the estate dis-

tributed in 1917. A portion of the estate was distributed
in fee, and without qualifications; the balance was dis-

tributed to trustees for the use and benefit of various
persons, as provided in a trust established by the provi-
sions of the will of Richard J. Dobbins. The Appellant
(Defendant below), Horace Dobbins, a son of the tes-

tator, was named in the will as a beneficiary, and later

upon the death of one of the trustees named in the will,

became a co-trustee of the trust estate, and later by reason
of the death of the co-trustee, became the sole remaining
trustee.

The Appellee, Florence Lowe Barnes, through the de-

cease of her mother, became a beneficiary of said testa-

mentary trust, to the extent of twentv-five per cent

(25%).

Various accountings of the trust estate were filed by
the Appellant, Horace Dobbins, as trustee; a petition and
citation for his removal as trustee was filed, and various

objections were taken to the accountings, and the matter

was litigated in the Orphans' Court of Montgomery
County, Pennsylvania, the Judge thereof rendering his

first opinion on February 1, 1939, wherein he dismissed



the citation for removal. Various exceptions were filed

by the trust beneficiaries to the Court's opinion, and on

July 5, 1940, certiorari was granted, and on February 6,

1941, the Court again rendered its opinion; exceptions

were again taken by the trust beneficiaries, among whom

was the Appellee, Plaintifif below, Florence Lowe Barnes

[the exceptions are set out and contained in Ex. ''A" in

evidence before the Lower Court, commencing at p. 34

of the actual pages of Ex. ''A", or p. 1 of the third set of

numbered pages]. On June 30, 1941, the Orphans' Court

of Montgomery County, Pennsylvania, rendered its opin-

ion upon the exceptions taken, and ordered an accounting

to be prepared in accordance therewith [Court's adjudica-

tion is contained in Ex. "A" and commences on p. 21 of

the actual number of pages of Ex. "A", or p. 2 of the

second set of numbered pages contained in Ex. "A"].

In accordance with the Judge's opinion and direction,

an accounting for all assets, income and disbursements,

and a schedule of distribution, including income and dis-

bursements, through December 30, 1941, was prepared

and filed with the Orphans' Court of Montgomery County,

Pennsylvania, on February 17, 1942, and endorsed thereon

by the Clerk, appears the filing date, and the certification

that due notice had been given [Ex. ''A", numbered p.

18]. Subsequent thereto, on February 27, 1942, in ac-

cordance with the rules of the Court, no exceptions having

been filed, the Account and Schedule of Distribution be-

came final [see p. 19 of actual pages of Ex. ''A", or

numbered p. 18 of the first set of papers contained

therein]. On March 6, 1942, remittitur from the Su-

preme Court of the State of Pennsylvania was filed [see

Ex. "D" in evidence], which formally made final said

accounting and schedule of distribution.
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Distribution was then made in accordance with the

schedule on file. On June 29, 1942, the Appellee, Plain-
tiff below, Florence Lowe Barnes, filed in the Orphans^
Court of Montgomery County, Pennsylvania, her receipt
and satisfaction of the distribution made and shown by
the Schedule of Distribution, which became final without
objections, on February 27, 1942. She acknowledged re-
ceipt of the property, both real and personal, listed in
said schedule [see first page of Ex. ^^A'']. The other
beneficiaries of the trust also filed their satisfactions and
receipts; with these, we are not concerned. This ended
the trust, except as to the children of the Appellant, De-
fendant below, Horace Dobbins, who continued as trustee
for said children, and with whose administration of such
trust, this action is not concerned.

One of the assets of the trust estate was the Broad-
wood Hotel, consisting of hotel buildings and the land
upon which they were situated. This property had been
operated under lease by the trust estate to the Lanbar
Hotel Company, a corporation, and a new lease was made
on or about October 15, 1940. The entire stock of the

Lanbar Hotel Company was, by order of the Orphans'
Court of Montgomery County, Pennsylvania, later dis-

tributed to the beneficiaries of the trust estate, by and
under the Schedule of Final Distribution filed February
17, 1942. These facts become important, as will later be

apparent.

In the action filed by the Plaintiff below, various and
sundry complaints against the Defendant below were
made, only one of which is concerned in this appeal, to

wit, the claim of the Plaintiff below, that she should have

received as income from the trust estate for the year
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1940, the sum of Eighteen Thousand Seven Hundred

Fifty-two and 15/100 Dollars ($18,752.15), and that

she received only the sum of Three Thousand Six Hun-

dred and No/100 Dollars ($3,600.00). The evidence

relied upon by the Plaintiff below as proof of this claim

is a Treasury Department adjudication [see Ex. ''E" in

evidence] which found, in an examination of the fiduciary

income tax returns and the records of the estate, that

prior to October 15, 1940, the Broadwood Hotel, a prop-

erty of the estate, had been leased to the Lanbar Hotel

Company, a corporation, and that on or about October

15, 1940, the Lanbar Hotel Company, a corporation, was

indebted to the estate for accrued and unpaid rents, and

that the estate was indebted to the Lanbar Hotel Com-

pany, a corporation, for cash advances in the sum of

Sixty-three Thousand Four Hundred Fifty-five and

44/100 Dollars ($63,455.44), made to the estate for the

purpose of paying taxes and other charges against the

hotel property. The report further found that in a ne-

gotiation of a new lease of the hotel to the Lanbar

Hotel Company, the accounts were offset, and the net

amount due the Lanbar Hotel Company was forgiven,

and because the unpaid rent had never been reported as

income, the above mentioned offset of accounts repre-

sented a "constructive receipt'' by the estate from the

Lanbar Hotel Company of Sixty-three Thousand Four

Hundred Fifty-five and 44/100 Dollars ($63,455.44) in

1940, the year of forgiveness of the cash advances to

the estate. Only Five Thousand Nine Hundred Eighty-

eight and 60/100 Dollars ($5,988.60) was returned as

income on the fiduciary return, and the balance of Fifty-

seven Thousand Four Hundred Sixty-six and 84/100

Dollars ($57,466.64) was added by the Treasury Depart-
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ment to income for the year 1940. The Treasury De-
partment further found, in its distribution of income for

1940, for income tax purposes, that Eighteen Thousand
Seven Hundred Fifty-two and 15/100 Dollars ($18,-
752.15) was chargeable to Florence Lowe Barnes, and
she was assessed the tax thereon; the Department found
no additional tax due by the fiduciary, the Defendant
below [see Ex. ^'E", ^^Ex. D, pp. 1 and 3" thereof].

A petition for redetermination was filed by Horace Dob-
bins, as an individual, the estate being closed, but said

petition was not prosecuted and the Tax Court upheld
the determination in Exhibit ''E".

The accounting rendered for the trust estate from 1931
through December 30, 1941, shows that the receipt of the

cash advanced by the Lanbar Hotel Company to the

estate was over a period of years, namely, 1938, 1939,

and 1940 [see Ex. "A", numbered p. 13 "note"]. Ex-
ceptions were taken by the beneficiaries, including Ap-
pellee, to the entire transaction of October 15, 1940, be-

tween the estate and the Lanbar Hotel Company [see

Ex. ''A'', third group of separately numbered pages, num-
bered 1-7, Exception No. 4, p. 2, Exception No. 13, p. 5,

and Exception No. 16, p. 7]. The Orphans' Court of

Montgomery County, Pennsylvania, ruled upon the ex-

ceptions to the transaction of October 15, 1940, dismiss-

ing the same [see Ex. ''A'\ Judge's Rulings, second set

of numbered pages, pp. 7, 8 and 10 thereof], and ordered

the total outstanding stock of the Lanbar Hotel Com-
pany, then held by the Defendant below, transferred to

the estate [see Ex. "A", Judge's Ruling of June 20, 1941

upon Exception No. 4, p. 7 of second set of numbered

pages], and found that there was no necessity to dis-

tinguish between income and principal, the Hotel Com-
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pany and the Hotel both, in accordance with the Court's

instructions, then being a part of the estate. Subse-

quent to the ruHng the Court, the accounting shows an

increase in the amount of net income shown for the year

1940, and in appreciated value of the assets of the estate,

as arising out of the forgiveness transaction of October

15, 1940 [see Ex. ^^A", p. 13 ^^note"]. It was upon this

accounting that distribution was ordered, and became final.

The Plaintifif below received her distributive share and

gave receipt therefor [see first page, unnumbered, of Ex.

The District Court, through ruling that the account-

ing [Ex. ''A''] was res adjudicata, also found that the

report of the Treasury Department [Ex. ''E"] was res

adjudicata, and took the Treasury Department's figures

on distributable income rather than the figures approved

by the Pennsylvania Court in the Final Accounting and

Schedule of Distribution, apparently on the theory that

the Treasury Department adjudication was made subse-

quent to the Pennsylvania Court's schedule, and should

be controlling. It was called to the Court's attention

that the transaction of October 15, 1940, upon which the

Treasury Department based its findings with regard to

income for 1940, was considered and the due credit given

therefor in the final accounting; and that even though

the Plaintifif below may not have received as income in

the year or for the year 1940, the amount shown to be

distributable in Exhibit ''E", she did receive the en-

hancement in value by the adjustment under the account-

ing, and everything of value to which she was entitled

from the estate when distribution was made to her, and

she gave receipt therefor on June 29, 1942; the Court

held and found that said receipt was conclusive with re-
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gard to the matters covered thereunder, and further

found that the Plaintiff below had received everything

due her from the estate, and that the Defendant below
does not have any property of the estate belonging to the

Plaintiff [Finding of Fact IV, T. R. p. 20], but that

the accounting and schedule of distribution did not take

into consideration said income, described by the Treasury

Department as '^constructive payment." The District

Court refused to hold that Appellee had received said

'income" by way of final distribution of estate assets and
stock of the Lanbar Hotel Company.

Specifications of Error.

1. The District Court erred in Finding No. X [T. R.

p. 22], wherein the District Court found that there was

distributable income to the beneficiaries in the trust estate

of Richard J. Dobbins in the amount of Seventy-five

Thousand Eight and 60/100 Dollars ($75,008.60) for

the year 1940, and that the Plaintiff, Florence Lowe
Barnes, was entitled to twenty-five per cent (25%)
thereof, or Eighteen Thousand Seven Hundred Fifty-two

and 15/100 Dollars ($18,752.15).

2. The District Court erred in Finding No. XH [T. R.

p. 23], wherein the District Court found that the plain-

tiff, Florence Lowe Barnes, should have received, as in-

come from the estate of Richard J. Dobbins, the sum of

Eighteen Thousand Seven Hundred Fifty-two and 15/100

Dollars ($18,752.15) for the year 1940, and that there

is a balance due her of Fifteen Thousand One Hundred



—14—

Fifty-two and 15/100 Dollars ($15,152.15) for the year

1940.

3. The District Court erred in Finding No. XIII

[T. R. p. 23], wherein the District Court found that

Fifteen Thousand One Hundred Fifty-two and 15/100

Dollars ($15,152.15) was due the Plaintiff, Florence

Lowe Barnes, for the year 1940.

4. The District Court erred in going back of the final

decree of distribution and accounting rendered on the

17th day of February, 1942, and made final by remittitur

of the Supreme Court of Pennsylvania on the 6th day

of March, 1942, after having found the final decree of

distribution, and accounting rendered therewith, res ad-

judicata [T. R. p. 146].

5. The District Court erred in determining that the

constructive receipt of Sixty-three Thousand Four Hun-

dred Fifty-five and 44/100 Dollars ($63,455.44) for the

year 1940, as found by the adjudication of the Treasury

Department, was not reflected in the books and account-

ing of the estate, which accounting was received by the

Orphans' Court of Montgomery County, Pennsylvania,

and approved as final on the 17th day of February, 1942

[see Ex. "A"].

6. The District Court erred in its interpretation of

the adjudication of the Treasury Department, and the

confirming decision of the Tax Court, by holding that

the constructive income of Sixty-three Thousand Four

Hundred Fifty-five and 44/100 Dollars ($63,455.44)
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ruled received in 1940 was actual income received in

1940, and capable of distribution to the heirs at the

conclusion of the year 1940 [T. R. pp. HI and 120].

7. The District Court erred in going behind the re-

ceipt and satisfaction of the 29th day of June, 1942, made
and executed by the Plaintiff, Florence Lowe Barnes [Ex.

''A'', p. 1; T. R. p. 112], after the Court found in Find-

ing No. VI [T. R. p. 20] that Plaintiff received her

distributive share of the trust estate of Richard J. Dob-
bins, and that the Defendant, Horace Dobbins, does not

have any property of the estate belonging to the Plain-

tiff, Florence Lowe Barnes.

8. The District Court erred in not finding that the

Plaintiff, Florence Lowe Barnes, received whatever bene-

fits there accrued to her by reason of the constructive

receipt by the estate of Richard J. Dobbins of the sum
of Sixty-three Thousand Four Hundred Fifty-five and

44/100 Dollars ($63,455.44) during the year 1940, when
she received distribution of her share of the cash in the

estate, her share of the hotel property, and one-fourth

(34) of the stock of the Lanbar Hotel Company, on the

29th day of June, 1942 [Ex. "A'', p. 1].

9. The District Court erred in its Conclusion of Law
No. 5 [T. R. p. 24], in concluding that the Plaintiff,

Florence Lowe Barnes, was entitled to judgment from

the Defendant, Horace Dobbins, in the amount of Fifteen

Thousand One Hundred Fifty-two and 15/100 Dollars

($15,152.15), or in any other amount.
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Summary of Argument.

Normally, there exists an almost impregnable presump-

tion on appeal of the correctness of the District Court's

Findings of Fact. In this case, however, it is apparent

not only from the findings, but from the entire record

(all testimony taken is printed in the Transcript of Rec-

ord) that the Court, in reaching its decision, based its

findings entirely upon the documentary evidence presented,

namely. Exhibit ''A'', which is a certified copy of the

records of the Dobbins Trust Estate, administered in the

Orphans' Court of Montgomery County, Pennsylvania,

and Exhibit ''E", the Treasury Department of the United

States adjustment of the Dobbins Estate income for the

year 1940. This being so, the findings take on the char-

acter of a case decided upon depositions, or stipulated

facts, and are reviewable by a Court of Appeal, with

but slight weight to be given the presumption referred to.

The District Court determined that there was added

income received by the trust estate for the year 1940, and

that the same was not fully distributed to the Appellee

during the year 1940, or at any other time. Actually,

there was no such added income, distributable to the Ap-

pellee. The District Court based its finding of added

income entirely on a Treasury Department report, which

showed additions to income, arising out of an offset of

accounts between the trust estate and the Lanbar Hotel

Company. This forgiveness of obligations of the estate

to pay back cash advances made to the estate over a period

of years, was construed by the Treasury Department as

an offset against unpaid rents owed by the Lanbar Hotel

Company over a period of years, and thus, such forgive-

ness became a ''constructive payment" of rent to the
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estate in the year 1940, even though the advances and
the unpaid rent covered a period of several years, and
the cash advanced was actually used to pay taxes, as
shown by the estate accounts.

The Treasury Department ruled this so called addition
to income to be distributable and taxable to the bene-
ficiaries (including- Appellee) during the year 1940,
though not received by the beneficiaries; such result is

reached by reason of the Tax Law. Where a trust pro-
vides that income is payable to the beneficiaries, then all

things found to be income (whether from cash received,
or from benefits covered in other ways) are the property
of the beneficiaries and taxable to them, even though
such property is not received by the beneficiary in any
manner; hence, the Treasury Department's determination
of ^'distributable income" does not, in all cases, mean
income capable of distribution in money, or otherwise.
In failing to realize this distinction, the District Court
committed error.

Moreover, the result of the forgiveness transaction,

whether it be considered income or not, was considered
and included in the final account and schedule of distri-

bution approved by the Orphans' Court of Montgomery
County, Pennsylvania, said approval being after excep-
tions had been taken and ruled upon by the referred to

Court. The District Court was, therefore, in error when
it decided that there had been no distribution of such
benefits to the Appellee, and that she did not receive such
benefits, if any, in the final distribution of the properties

of the estate.

Also, it must be observed that the transaction giving

rise to the so-called additional income was entirely be-



—18—

tween two entities, owned by the same parties, namely, the

beneficiaries of the trust estate, including Appellee. The

foregoing result was reached by reason of the Orphans'

Court of Montgomery County, Pennsylvania, ordering

the Lanbar Hotel Company's total stock transferred in

toto to the beneficiaries, pro rata in the percentage in

which they were entitled to share in the trust; therefore,

no actual gain or loss, whether it be considered income

or some other form of benefit, could accrue to the bene-

ficiaries of the trust estate by reason of the forgiveness

transaction referred to. What enhanced one entity, beg-

gared the other, and vice versa, and the Appellee received,

in the final distribution of the estate from the Orphans'

Court of Montgomery County, Pennsylvania, her dis-

tributive share of both entities.

The District Court found that the Appellee had re-

ceived everything set forth in the schedule of distribu-

tion, but erred in determining that the schedule of dis-

tribution, and therefore, her receipt, did not include the

amounts of benefits resulting from the forgiveness trans-

action between the estate and the Lanbar Hotel Company.

If, as we believe the record shows, the Appellee re-

ceived everything from the estate, then there exists no

basis for a judgmnt against the Appellant, for no scintilla

of evidence exists to indicate that the Appellant, individu-

ally, or personally, has anything belonging to the Appellee.
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ARGUMENT.
I.

There Is Slight, if Any, Presumption of Correctness
of the District Court's Findings and Judgment.

Appellant recognizes that the usual rule is that an
Appellant faces the burden of showing that the District

Court's judgment is erroneous. Appellant also recog-
nizes the fact that Findings of Fact of a Trial Court
are usually clothed with the strongest of presumptions
as to their correctness; this, however, retains its strength
only in so far as the findings are based upon testimony
of witnesses heard and observed by the Trial Court. If

the Court's findings are based largely upon depositions

or documentary evidence, the aforementioned presump-
tion has little, if any, weight.

In the instant case before the Court, it is fully apparent
upon a reading of the record, and upon a perusal of the

findings, that the District Court based its decision on that

portion of the findings and judgment here appealed from,

entirely upon the documentary evidence contained in Ex-
hibit "A" (a certified copy of the court records of the

Orphans' Court of Montgomery County, Pennsylvania),

and Exhibit "E" (the report of the Treasury Depart-

ment of the United States) ; consequently, this Court is

not bound by the usual presumption of the correctness

of the Trial Court's findings, and is entitled to re-examine

Exhibits "A" and "E" and make its own appraisal of

the correctness of the findings and judgment drawn there-

from, without according but the slightest weight to the

actual trial.
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II.

The District Court Erred in Finding That There Was
Income Available to the Beneficiaries of the Trust

Estate of Richard J. Dobbins in the Amount of

Seventy-five Thousand Eight and 60/100 Dollars

($75,008.60) for the Year 1940, and That Appellee

Should Have Received, From the Estate, for the

Year 1940, the Sum of Eighteen Thousand Seven

Hundred Fifty-two and 15/100 Dollars ($18,-

752.15).

A. The total income for the year 1940, as shown by

the accounting of the trust estate, approved by the Or-

phans' Court of Montgomery County, Pennsylvania, was

insufficient to make the distribution to the Appellee, found

due by the District Court.

The accounting approved by the Orphans' Court of

Montgomery County, Pennsylvania, filed February 17,

1942, shows a total net income for the year 1940, in the

amount of Sixty-nine Thousand Seven Hundred Thirteen

and 80/100 Dollars ($69,713.80) [see Ex. "A", first

numbered p. 12 thereof] ; Exhibit ''A", however, further

shows that there was included in said net income certain

sums advanced by the Lanbar Hotel Company to the

estate for the year 1940, for the purpose of paying taxes

[see Ex. "A", first numbered p. 13 thereof, under item

entitled ''Note"] ; thus, it becomes very apparent from the

estate accounting that there was not sufficient moneys in

the hands of the trustee. Appellant, or the trust estate, to

have distributed the sum found due by the District Court.

The Court's attention is called to the fact that the above

referred to accounting was made pursuant to the ruling
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of the Orphans' Court of Montgomery County, Pennsyl-
vania, in accordance with the adjudication of J. Burnett
Holland, Presiding Judge, dated February 1, 1939, and
as modified by his opinion on exceptions dated April 9,

1940, and his adjudication on exceptions sur schedule
of distribution, dated June 30, 1941 [see Ex. "A", first

numbered p. 1]; it is also to be noted that the schedule
and accounting were prepared as of December 30, 1941

;

attention is further called to the fact that said account-
ing referred to was filed on February 17, 1942, and no
exceptions were filed thereto, and it became final on Feb-
ruary 27, 1942, by rule of Court [see Ex. "A", first num-
bered p. 18 thereof] and further became final by re-

mittitur from the Supreme Court of the State of Penn-
sylvania on March 6, 1942 [see Ex. "D"].

B. The Sixty-three Thousand Four Hundred Fifty-

five and 44/100 Dollars ($63,455.44) addition to reported

income which was found by the Treasury Department,
was not actual income to the estate during the year 1940.

The Treasury Department examination and adjust-

ments [Ex. "E", Schedule D, pp. 1, 2 and 3, printed in

full in the Appendix] shows, on page 1 thereof, that

there was reported as net income by the trust estate for

the year 1940, the sum of Twenty-nine Thousand Three
Hundred Thirty-five and 57/100 Dollars ($29,335.57);

that there was added to income, the net sum of Forty-five

Thousand Six Hundred Seventy-three and 03/100 Dol-

lars ($45,673.03), making a total corrected returnable in-

come for the estate for the year 1940, of Seventy-five
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Thousand Eight and 60/100 Dollars ($75,008.60), for

the purpose of taxation. From what source was the

amount stated by the Treasury Department to be addi-

tional income, derived? We find the following explana-

tion [Ex. "E", p. 1]:

''(a) This taxpayer was the owner of a property

identified as the Broadwood Hotel which was leased

to the Lanbar Hotel Corp. As of 10/15/40, the

Lanbar Hotel Corp. was indebted to the estate for

accrued and unpaid rent and interest in the amount

of $382,863.75. As of the same date, the estate

was indebted to the Lanbar Hotel Corp. for advances

etc. in the sum of $63,455.44. In negotiation of a

new lease, the accounts were offset and the net amount

due by the Lanbar Hotel Co. was forgiven on a

cash receipts and disbursements basis the unpaid rent

has never been reported as income and the above

mentioned offset of accounts represents constructive

payment in the amount of $63,455.44. Since only

$5,988.60 was returned as income on return filed,

the balance of $57,466.84 has been added to income

by this report.''

From the amount of Sixty-three Thousand Four Hundred

Fifty-five and 44/100 Dollars ($63,455.44) was further

subtracted the sum of Eleven Thousand Seven Hundred

Ninety-three and 84/100 Dollars ($11,693.84) for depre-

ciation; with this latter item, we are not concerned.

The Treasury Department's adjustment does not show

when the advances by the Lanbar Hotel Company were

made, but they were obviously made prior to October 15,
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1940; going back to the approved accounting of the
trust estate, we find that the advances by the Lanbar
Hotel Company, in varying amounts, were made in 1938,
1939 and 1940 [see Ex. "A", first numbered p. 13, under
item entitled "Note"], and specifically, in the year 1940,
the sum of Twenty-six Thousand Seven Hundred Ninety-
three and 73/100 Dollars ($26,793.73), but it is im-
portant to note that all such advances were to be used
for the payment of taxes; therefore, not available for

distribution, which leaves available for actual distribution,

had it been made, considerably less than Fifty Thousand
and No/100 Dollars ($50,000.00).

It is to be noted that the Treasury Department, in

speaking of said advances and addition to the income,

uses the words "constructive payment"; had there been
actual payment to the estate during the year 1940, the

Treasury Department would have had no reason to use
the word "constructive." The use of the word "con-

structive" (always a legal fiction) was for the purpose
of taxation. Unpaid rents due from the Lanbar Hotel

Company to the estate had accumulated over a period

of years; these rents were never paid, but were forgiven

under the agreement of October 15, 1940, but also for-

given, was the cash advances made by the Lanbar Hotel

Company to the estate, which were made over a period

of years, and the Treasury Department, therefore, found

that there having been actual cash advanced by the Lanbar
Hotel Company and received by the estate, and the estate

having forgiven the unpaid rent, there, in effect resulted
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the equivalent of a payment of a portion of the unpaid

rents; actually, of course, the advances were not made in

discharge of the rents, but the offset of rents in the for-

giveness transaction at least was equivalent to reducing

the rent deficit of the hotel company in the amount of the

cash advances; therefore, the Treasury Department took

the position that it should be reported as income by reason

of the fact that had it been originally applied to rent

instead of in the form of advances, it would have been

income to the estate. This income, had it been paid as

income, would have been spread over a period of years,

but it did not become income until the act of forgiveness

of October 15, 1940; therefore, the estate being on a

cash receipts and disbursements basis, the Treasury De-

partment ruled, for taxation purposes, that it was all in-

come received by the estate during the year 1940 (al-

though, actually, it was received over a period of three

(3) years, and was not income), and therefore, taxable

in the year of its receipt.

C. It is obvious from the foregoing points made in

A. and B. that there was at no time during the year 1940,

net cash in the estate, in the sum of Seventy-five Thou-

sand Eight and 60/100 Dollars ($75,008.60), or anywhere

near that sum, to distribute to the beneficiaries of the trust.
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III.

The District Court Erred in Determining That the
Amount of Additional Income Found by the
Treasury Department to Be Chargeable to the
Estate for the Year 1940 Was an Addition to
the Trust Estate Distributable to Appellee as In-
come, or Otherwise.

A. The Treasury Department determination of addi-
tional income was for tax purposes only, and is not con-
trollmg in this case. The Treasury Department is charged
under the law (Tit. 26, U. S. C. A., Sec. 162(b), (c) and
(d)) with allowing a deduction to a trust estate of all

amounts "properly paid or credited during such year to
any legatee, heir or beneficiary, but the amount so allowed
as a deduction shall be included in computing the net in-
come of the legatee, heir or beneficiary" (quotation from
Tit. 26, U. S. C. A., Sec. 162(c), emphasis ours). In
other words, where, as in this case, the income from the
trust estate was payable to the beneficiaries, no tax therefor
is chargeable to the fiduciary, or trust, but, by law, is

chargeable to the beneficiary, whether actually received
or found as a credit to the beneficiary; therefore, when
the Treasury Department, in setting up its schedule of
distributable income in Exhibit "E" [see Ex. "E", p. 3,

Appendix], must charge any amount they find as net
income to the estate to the beneficiaries as "distributable
mcome" whether said income is actually received by the
beneficiary or not. See the leading case of Freuler v.

Helvering, 291 U. S. 35, 78 L. Ed. 634, at page 640:

"For the purpose of imposing the tax the Act regards
ownership, the right of property in the beneficiary,
as equivalent to physical possession. The test of
taxability to the beneficiary is not receipt of income,
but the present right to receive it."
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See also Commissioner of Internal Revenue v. Dean,

102 F. 2d 699, at page 701

:

''But actual payment is not essential in order for the

beneficiary to become liable for the tax on the amount

distributable to him. The test under the act is

whether he has a present vested right to receive the

distribution. If so, the statute commands that it be

treated as his income and he becomes liable for the

tax on it.''

Therefore, we say that the statement by the Treasury

Department as to distributable income does not mean

that there was income in that amount available for dis-

tribution at that time, nor does it mean that the income

necessarily be in the form of cash received which may in

the future be distributed, but it may be benefit, or gain

in some other fashion, and still be taxable. See Helver-

ing V, Bruun, 309 U. S. 461, 84 L. Ed. 864, at page 869:

''While it is true that economic gain is not always

taxable as income, it is settled that the realization

of gain need not be in cash derived from the sale of

an asset. Gain may occur as a result of exchange

of property, payment of the taxpayers indebtedness,

relief from a liability, or other profit realized from

the completion of a transaction.''

It becomes readily apparent from the above that the

Treasury Department's use of the words "income," "con-

structive payment," and "distributable income" are special-

ized uses of the words, and do not have the ordinary

meaning which would be attributable to them. They are

words used for purposes of fixing taxation. The Treas-

ury Department was not interested in the actual distribu-

tion of funds or property to which the Appellee was ulti-

mately entitled. This was the province of the Orphans'
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Court of Montgomery County, Pennsylvania, who had
jurisdiction of the trust estate, and they determined in
the final accounting, what was actually distributable' in-
come at that time, covering the year 1940, among other
years, to the beneficiaries, including Appellee. In other
words, the Treasury Department could not construe the
trust or settle its accounting. The foregoing should be
a well settled principle of law, but counsel for the Appel-
lant has been able to find only one case which bears di-
rectly upon the same type of situation.

Re: Nortz's Estate (1947), 71 N. Y. S. 2d 858.

This case was one where, for tax purposes, a trust was
held invalid by the Bureau of Internal Revenue, and de-
ficiency assessments levied by the Bureau; the trustee at-
tempted to settle accounts in the appropriate Court of
New York State; the alien property custodian for the
United States intervened, and filed objections to the ac-
count; the petitioner, trustee, moved to exclude the cus-
todian from objecting to the settlement of the accounts on
the grounds that the trust had been ruled invalid by the
Bureau of Internal Revenue, and that the custodian,' who
represented alien beneficiaries, was therefore barred by
the ruling of the Bureau holding the trust was invalid.
The New York Court held, at page 863

:

"Finally, even if it be assumed that in assessing and
collecting the tax deficiency, the Bureau validly and
necessarily determined that the trusts were invalid
for all purposes, its determinations are conclusive
only within the field of taxation and, therefore, the
rights of the appellant as successor to the interests
of the German children and his standing to establish
them, are not efifected ... It is established in this
State that a tax order is binding on questions of
taxation only."
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This case, very succinctly, states the position of the Ap-

pellant here with regard to the distributable income de-

termination of the Treasury Department, regardless of

how it is interpreted, and it is the position of the Appel-

lant that the final accounting and decree of distribution of

the Orphans' Court of Montgomery County, Pennsyl-

vania, wherein the transaction of October 15, 1940, of

forgiveness and offset between the hotel company and

the estate was thoroughly considered, and adjustments

made accordingly, after ruling and order by the Court,

is controlling. More will later be said as to what the

Court of Pennsylvania found with respect to the trans-

action and the interest of the Appellee herein.

B. Forgiveness of the debts of the trust estate to the

Lanbar Hotel Company which resulted in the additional

income found by the Treasury Department was between

entities belonging entirely to the beneficiaries of the trust,

including Appellee, in the same percentage as their share

in the trust; hnce, no actual gain, loss or addition to the

trust estate resulted, in so far as the beneficiaries are con-

cerned.

The Orphans' Court of Montgomery County, Pennsyl-

vania, ruled upon exceptions to the transaction of October

15, 1940, taken by the beneficiaries, including the Appellee

[said exceptions are found in Ex. "A", third set of num-

bered pages, Exception 4, pp. 2 and 3, Exception 13, pp.

5 and 6, and Exception 16, p. 7; the Court's ruling on the

foregoing exceptions is contained in the fourteen (14)

pages constituting the second set of numbered pages in
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Ex. '^A'^]. The Court, in ruling on Exception 4 and dis-

missing the same [Ex. ^^A", second set of numbered pages,

p. 7] states as follows:

''Since we are requiring the trustee to assign the as-

sets to distributees in the proportion to which they

are entitled by absolute assignment in kind, the dis-

tinction between principal and income is no longer

important as it goes to the same party as far as

their exceptants are concerned. Furthermore, Hor-
ace Dobbins testified that he had bought the stock of

the Lanbar Hotel Company. The Court regards this

stock as belonging to the trust and in connection with

the dismissal of this exception, Horace Dobbins, sur-

viving trustee, is ordered and directed to transfer the

stock of the Lanbar Hotel Company from himself

individually, to such of the distributees and in such

proportion as shall be set up in the revised schedule

of distribution hereinafter directed to be drafted and
filed.''

The Court further stated, in dismissing Exception No.

13 [Ex. ''A", second set of numbered pages, p. 8]

:

'These items are without importance for the reason

we have heretofore stated, that the distinctions be-

tween the income and principal are no longer im-

portant. The stock of the Lanbar Hotel Company
is the property of the trust and the taxes must be

paid regardless of any accounting by the Lanbar

Hotel Company and the trust which is now the owner
of the Broadwood Hotel,"
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The Court's rulings were carried out with reference to

this Appellee, as appears from the distribution receipt

signed by Appellee [Ex. "A'', first unnumbered page]

wherein the Appellee receipted for two and six-twelfths

(2-6/12) shares of the Lanbar Hotel Company, the same

being twenty-five per cent (25%) of the total outstand-

ing shares. Thus, we say that the entity (Lanbar Hotel

Company) which advanced the moneys to the trust estate

and to whom the trust estate owed large sums of money

is as of the date of final accounting and distribution,

owned by the beneficiaries of the trust estate, including

Appellee; therefore, while it might first appear that the

forgiveness of the debt owed by the trust estate would

increase its assets, it would not increase the amount dis-

tributable to any of the beneficiaries, including Appellee,

because it would, at the same time, and by the same

amount, diminish the value of the Lanbar Hotel Company,

and its stock, wholly owned by the beneficiaries ; hence,

no actual gain or loss is sustained by the beneficiaries,

or Appellee here, because of the transaction of October

15, 1940, wherein the offset and forgiveness was accom-

plished and for which resultant "constructive payment"

the Treasury Department assessed a tax.
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IV.
The District Court, After Finding the Final Decree

of Distribution and Account of the Trust Estate
Rendered on February 17, 1942, in the Orphans'
Court of Montgomery County, Pennsylvania, Was
Res Adjudicata, Erred in Determining That There
Was Additional Income for the Year 1940.

A. The accounting and schedule of distribution was
approved as final in the Orphans' Court of Montgomery
County, Pennsylvania, only after there was considered
and litigated, the transaction which the District Court
found not to have been included.

The Appellee, through her attorney, Russell J. Brown-
back, took exceptions on February 13, 1941, to the ac-
counting and schedule of distribution of the trust estate
filed on February 6, 1941 [Ex. "A", third set of num-
bered pages, p. 1]. Among said exceptions were Excep-
tion No. 4 [Ex. "A", third set of numbered pages, p. 2],
which took exception to a Forty Thousand and No/100
Dollar ($40,000.00) advance of the Lanbar Hotel Com-
pany to the estate on the grounds that the estate should
not have foreclosed the mortgage on the hotel property
known as the Broadwood Hotel and obtained title to the
same, and therefore, become obliged to borrow money to
pay taxes. Exception No. 13 [Ex. "A", third set of
numbered pages, pp. 5 and 6] was taken to the advances
made by the Lanbar Hotel Company to the estate toward
the payment of taxes in 1938, 1939 and 1940, in the
total sum of Eighty-two Thousand Seven Hundred Thirty-
one and 19/100 Dollars ($82,731.19) upon the same
grounds as Exception 4. Exception 16 [Ex. "A," third
set of numbered pages, p. 7] excepted specifically to the

agreement of October 15, 1940, whereby it was set forth
that the agreement of October 15, 1940, resulted in
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an increased balance to be distributed on final distribu-

tion. All said exceptions were considered by the Or-

phans' Court of Montgomery County, Pemisylvania, and

dismissed [see Ex. ''A," Judge's opinion on June 30,

1941, second set of numbered pages] on the basis that

the mortgage foreclosure was approved, the taxes had

to be paid, and the trustee was ordered to turn over the

total outstanding stock of the Lanbar Hotel Company

to the trust. The trustee was then ordered to prepare

a new accounting and schedule of distribution, distribut-

ing to the various beneficiaries their respective shares of

the trust property and stock in the Lanbar Hotel Com-

pany. This schedule was prepared as of December 30,

1941, filed February 17, 1942, and became final without

further exception.

Considering the exceptions taken, the Orphans' Court's

rulings thereon, and the final accounting and schedule of

distribution submitted, which became final without ex-

ception; the District Court, which held said final ac-

counting and schedule res adjudicata, could not go behind

it and determine extra income for the year 1940, and

make an award to the Appellee. It is a fundamental rule

of the doctrine of res adjudicata that anything considered

ruled upon in former litigation by a Court of com-

petent jurisdiction is final, and cannot later be inquired

into. To determine that the transaction of October

15, 1940, was not considered by the Orphans' Court of

Montgomery County, Pennsylvania, and was not included

in the final account and schedule of distribution in the

face of the evidence presented by Exhibit "A," is fan-

tastic. To determine that the Treasury Department's

allegation of additional income is controlling, and gives

a right to go behind what has been determined to be

res adjudicata is equally untenable, for as we have seen
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supra, the Treasury Department's determination was
based upon the same transaction which was excepted
to in three separate exceptions heard by the Orphans'
Court of Montgomery County, Pennsylvania, prior to
the rendering of the final account and schedule for dis-
tribution, and we have further seen that the Treasury
Department's determination resulted in no actual addi-
tional income or benefit to the beneficiaries in the form
of income that was actually distributable, but was for the
purposes of taxation only, with respect to the transaction
of October 15, 1940.

B. The alleged additional income transaction having
once been litigated, not only by a Court of competent
jurisdiction, but the Court of competent jurisdiction,
and the net result included in an approved final account
and schedule of distribution, even though the matter had
not been ruled res adjudicata, the Appellee and the Dist-
trict Court would certainly be estopped from re-trying
the same issues. For a leading case laying down the
fundamentals of the rules of res adjudicata and judicial

estoppel, see Cromwell v. County of Sac, 94 U. S. 353,
24 L. Ed. 198, and the later case of Commissioner v.

Sunnen, 333 U. S. 591, 92 L. Ed. 898, citing the Crom-
well case as the leading case, and again reannunciating
the principles therein found, which basically are, that
res adjudicata amounts to an estoppel not only of mat-
ters which were litigated, but those which might have
been litigated and determined, and that judicial estoppel

applies to matters which were actually litigated. Either
applies to the present situation.

See also:

Re: Nortz's Estate (1947), 71 N. Y. S. 2d 858,
supra.
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V.

The District Court Erred in Not Finding That the

Appellee Had Received All Income Due Her From
the Trust Estate, Including the Alleged Addi-

tional Income for the Year 1940.

A. The District Court found that the final account

and schedule of distribution [Ex. ''A"] of the Orphans'

Court of Montgomery County, Pennsylvania, was res

adjudicata, and could not be gone behind [Conclusion of

Law No. 2, T. R. p. 24] ; as we have already seen, this

included the income or benefit resulting from the trans-

action of October 15, 1940.

B. The District Court found [Finding No. VI, T. R.

p. 20] that by her receipt of June 29, 1942 [see first

page of Ex. ''A"], the Appellee did receive all of her

distributive share of the trust estate, and that the Appel-

lant does not have any property of the estate belonging

to the Plaintiff. The District Court, in its remarks,

stated that he did not believe that the schedule of distribu-

tion included the various ramifications of the transac-

tion of October 15, 1940; however, we have already

seen that it did. Even if it did not, which we emphatically

do not admit, the Court's conclusion of law, and finding,

and judgment against the Appellant cannot be upheld.
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VI.

The District Court Erred in Concluding [Conclusion
of Law No. 5, T. R. p. 24] That the Plaintiff,
Appellee, Is Entitled to Judgment Against the
Defendant for the Sum of Fifteen Thousand One
Hundred Fifty-two and 15/100 Dollars ($15-
152.15), or Any Sum at All.

A. Appellee has received everything due her from
the estate of Richard J. Dobbins, and the Appellant has
no property of the estate belonging to the Appellee
[Finding No. VI, T. R. p. 20].

B. No scintilla of evidence exists in any exhibits,
documents, or testimony taken before the Court, to indi-
cate that the Defendant, individually, personally, or in
any other capacity, has any money belonging to the
Appellee.

Conclusion.

To conclude, there was no income to the estate in the
year 1940 from which distribution of Eighteen Thou-
sand Seven Hundred Fifty-two and 15/100 Dollars
($18,752.15) could have been made to the Appellee, and
had the Appellant made a distribution of that amount, he
could have been surcharged by the Orphans' Court' of
Montgomery County, Pennsylvania, for a wrongful act
as trustee of the estate; the District Court, by its deci-
sion in this case, in effect, seeks to surcharge the Appel-
lant for not doing an act which he could have been
surcharged for doing by the Court having proper juris-
diction of the estate. There was no gain or loss to the
Appellee by reason of the transaction from which the
Treasury Department found added income for 1940.
because the transaction was between two entities, both
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owned by the Appellee, in the same percentage. How-

ever, even if we consider that there was a gain to the

estate, the Court of proper jurisdiction, the Orphans'

Court of Montgomery County, Pennsylvania, considered

the so-called ''additional income" transaction, dismissed

the Appellee's objections thereto, and approved the final

accounting and schedule of distribution; therefore, the

Appellee and the District Court are estopped to re-try

the issue. The Appellee's remedy was to except to the

final schedule of distribution when filed, and she cannot

now, by the instant action, in a different jurisdiction,

prosecute such a remedy, nor can she say that she was

ignorant of her rights, as the record in Exhibit ''A"

demonstrates, she was no stranger to the procedure of

exceptions to accounts and schedules of distribution,

having made and litigated countless exceptions to rulings

of the Court in the trust estate over a period of years.

If the Appellant's position is sound, and we believe

that it is, beyond the shadow of a doubt, there remains

no basis upon which a judgment can be predicated against

this Appellant.

Respectfully submitted,

Ekdale, Shallenberger & Toner,

Arch E. Ekdale,

Gordon P. Shallenberger,

George E. Toner,

By Gordon P. Shallenberger,

Attorneys for Appellant.







APPENDIX.

Exhibit E.

Exhibit D—p. 1

Name of Taxpayer: Est. of Richard
J. Dobbins, Dec'd.

Date of Report; Sept. 20, 1943

Examining Officer : James J. Convery

Preliminary Statement

The principal change to fiduciary income was correc-
tion of rental income from Broadwood Hotel property as
explained in report following.

Findings were discussed with Mr. Horace M. Dobbins,
Trustee, prior to his discharge by the court, but agree-
ment was not secured. It was stated that protest would
be filed.

Schedule #1

Year 194C1

Block Adjustments

Additions

Return To Income Corrected
2. Interest $ 3,405.20 $ 3,405.20
6. Rents 26,715.87 $45,673.03 72,388.90
9. Other income

Total income

50.00 50.00

10. 30,171.07 75,844.10
12. Taxes 51.73 51.73
13. Other deductions

Total deductions

y^zyy 7^2>.77

14. 835.50 835.50
15. Balance 29,335.57 45,673.03 75,008.60
16. Distributable

Tax to fiduciary

29,335.57 75,008.60

17. —0-
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Schedule #1-A

Explanation of Items

Item 6—Rents $45,673.03

The above adjustment was as follows

:

(a) Additional rental income $57,466.84

(b) Depreciation not claimed (11,793.81)R

Net adjustment $45,673.03

(a) This taxpayer was the owner of a property iden-

tified as the Broadwood Hotel which was leased to

the Lanbar Hotel Corp. As of 10/15/40, the Lanbar

Hotel Corp. was indebted to the estate for accrued

and unpaid rent and interest in the amount of $382,-

763.75. As of the same date, the estate was indebted

to the Lanbar Hotel Corp. for advances etc. in the

sum of $63,455.44. In negotiation of a new lease,

the accounts were offset and the net amount due by

the Lanbar Hotel Co. was forgiven on a cash re-

ceipts and disbursements basis the unpaid
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Exhibit D—p. 2

Est. of Richard
J. Dobbins, Dec'd.

rent has never been reported as income and the above
mentioned offset of accounts represents constructive

payment in the amount of $63,455.44. Since only
$5,988.60 was returned as income on return filed,

the balance of $57,466.84 has been added to income
by this report.

(b) Depreciation has been allowed on basis of valuation
report dated 2/17/43.

Building value 5/2/38 $300,000.00
Foreclosure cost 13 290 44
Delinquent taxes 84 743 24

Total basis of building 398,038.68

Depreciation @ 2^^% 9,950.97

Improvements
18,428.36

Depreciation @ 10% 1,842.84

Total depreciation on "Broadwood Hotel" 11,793.81

Claimed

Adjustment

—0—

$11,793.81



Exhibit D—p. 3

Est. of Richard J. Dobbins, Dec'd.

Schedule #2

Year—1940

Distribution of Income

Net income exclusive

Name and address of interest on Govt.

of beneficiary obligations

Horace M. Dobbins,

117 E. Colorado St.,

Pasadena, Cal. 1/4 $18,752.15

Mrs. Dorothy Freeman,

303 Markham St.,

Pasadena, Cal. — —
Mrs. Marjorie D. Kern,

179 N. Mansfield Drive,

Los Angeles, Cal. — —
Richard J. Dobbins,

784 Linda Vista Ave.,

Pasadena, Cal. — —
Miss Abbe Suzanne Dobbins,

784 Linda Vista Ave.,

Pasadena, Cal. — —
Mrs. Florence L. Barnes,

Rancho Oro Verde,

Muroc, Cal. 1/4 18,752.15

Mrs. Carolyn B. Cowan,

Box 388-1 Route 1,

La Canada, Cal. 1/8 9,376.08
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Name and address ^f.
'"come exclusive

of beneficiary ^* interest on Govt.

Francis H. Dean Banks,

1346 E. Walnut St.,

Pasadena, Cal. wg

Mrs. Bessie D. King,

Box 2271,

Laguna Beach, Cal. 1/12

Mrs. Marie D. Allen,

Ambler, Pa. 1/12

Mrs. Lillian D. McCue,
6909 Wayne Ave.,

Philadelphia, Pa. 1/12

obligations

9,376.07

6,250.72

6,250.72

6,250.72

Total $75,008.60




